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SUMMARY OF THE REPORT

Uganda is largely considered a trailblazer in the debate about poverty eradication.
Indeed, one of the most striking features of contemporary Ugandan society is
the considerable rhetoric devoted to social and economic issues. However, the
rhetoric is not matched by a deep-rooted and engaged policy framework within
which questions such as the persistence of poverty, the consequences of socio-
economic marginalization and the improvement of equality of opportunity can
be comprehensively tackled. That absence is clear in the lack of sensitivity to
the human rights dimensions of the phenomenon—whether in the Poverty
Eradication Action Plan (PEAP) or in the approach to the realization of the UN
Millennium Development Goals (MDGs).  The implications of this mismatch
between rhetoric and practice are obvious. Among them, one could cite the
absence of a culture of accountability, coupled with the perception that
government actions in terms of providing safe water, education for all, or
appropriate health facilities are gifts or privileges and not rights.

This study—the first of nine in the HURIPEC Economic, Social & Cultural Rights
(ESCRs) Project—provides a broad overview to the current situation of these
rights in Uganda. It argues that the problem is not merely the fact that this
category of rights is largely neglected in comparison to the attention that has
been given to civil and political rights (CPRs), but also that when economic,
social and cultural rights issues are addressed, there is an absence of a critical
focus on questions such as access, accountability or appropriate mechanisms of
redress. The study takes the issue of gender equality as the ‘mother of all rights’
in order to demonstrate that despite the considerable legislative and other reforms
that have been pursued over the last two decades, there is an acute policy and
implementation vacuum in this particular area of social concern. An assessment
is also made of the key institutional mechanism involved in the formulation of
policy on ESCRs, namely the legislature. Further assessments are made of the
Uganda Human Rights Commission (UHRC) as well as of the Inspectorate of
Government.

The paper concludes that attention to ESCRs in Uganda is still rudimentary and
in need of radical reformulation. In particular it argues that:

(1) There is a need to revisit present approaches to the attainment of the
MDGs and to the eradication of poverty which are lacking in sensitivity
to core human rights principles and to transform them into
mechanisms that will effectively address issues such as discrimination,
inequality and social vulnerability;

(i) An opportunity has been opened through the amendment to the 1995
Constitution which stipulates that the National Objectives and
Directive Principles of State Policy shall bind the state. The amendment
has effectively transformed guiding principles on medical services,
access to water, the provision of adequate shelter and housing and
the right to food, among others, into binding obligations on the part
of the state;



(iii)

(iv)

(V)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

Despite the positive achievements enshrined in the 1995 Constitution
on Gender Equality, there remain several impediments at the national
and local levels to its effective implementation, and with specific regard
to the economic, social and cultural rights of women. New strategies
addressed to the achievement of gender equality need to adopted at
all levels of state action;

All government ministries and related state agencies involved in the
provision of basic social and economic services need to study the
Human Rights Based Approach to Development (HRBAD) and to
begin a process of consciously applying it to their various activities,
at both the policy level and at the stage of implementation;

Parliament and its various committees must conduct human rights
audits of the bills, resolutions and other measures introduced by the
state in order to ensure that they do not violate economic, social
and cultural rights;

The arena of decentralization is particularly crucial to the
implementation of ESCRs, and as such, there is a need for the design
of appropriate mechanisms to ensure that this category of rights
is given serious attention;

Public Interest Litigation (PIL) needs to be pursued in earnest in order
to address the many negative consequences of unchecked economic
reform, and to ensure that ESCRs are transformed from the status of
‘gifts’ of the state to basic entitlements for the population;

Steps should be taken to compel the government to meet its
international reporting obligations, and specifically to submit its first
report to the Committee on Economic, Social and Cultural Rights,
which is long overdue, particularly in light of the fact that the
government ratified the International Convention on Economic, Social
and Cultural Rights (ICESCR) in 1987,

Human Rights and development groups need to become more
intimately involved in pursuing rights-based approaches to the
realization of ESCRs, and in the design of activist and empowering
strategies for civil society at large;

Different strategies need to be adopted with respect to different
categories of rights, i.e. strategies taken for the implementation of the
right to adequate shelter and housing need not be the same as those
employed with respect to the realization of the right to water, and,

Public institutions such as the Uganda Human Rights Commission
(UHRC) and the Inspectorate of Government (IG) need to boost and
improve their strategies in relation to the realization of ESCRs and
particularly to ensure that they engage with districts and local councils
in promoting their effective realization.
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The Problematique of Economic, Social and Cultural Rights in Globalized Uganda:

l. INTRODUCTION

One does not have to read very far in order to grasp the celebratory note in the
recent report that Uganda is well on its way to reaching the first Millennium
Development Goal (MDG) of halving poverty by the year 2015.! Uganda is
listed among Africa’s 14 ‘high performers’? and the most recent development
indicators released by the World Bank paint an interesting picture of the status
of economic growth in the country.® GDP growth stands at 5.6%, compared to
a Sub-Saharan African (SSA) average of 5.1%, while GDP per capita growth
stands at 2%, in comparison to the 2.9% registered for SSA as a whole. On the
other hand, GNI per capita stands at US$250, against a SSA average of US$600.
In comparison to other African countries, Uganda’s performance could be
described as good, albeit unspectacular, especially when placed against countries
such as Mozambique, Angola, Liberia, Rwanda and Sierra Leone, all of which
have experienced momentous socialand political upheavals in a similar manner
to Uganda, but have nevertheless registered significantly higher rates of growth
over a similar period of time.> At the same time, Uganda has a total external
debt (as a percentage of GDP) of 71, which far exceeds the SSA average of 45,
and is telling testimony to the influence of external sources of financing on this
‘boom.’”® The evolution of Uganda’s human and gender development over the
last 16 years is summarized in the following table:

1 See, ‘Uganda to Halve Poverty,” New Vision, November 1, 2006, at 1. Also see, ‘Uganda Progressing
in Millennium Goals,” New Vision, October 17, 2006 at 43.

2 The continent’s ‘high performers’—countries which have registered growth rates of above 5
percent since the late 1990s—are listed as: Angola, Botswana, Cape Verde, Chad, Equatorial
Guinea, Liberia, Mali, Mauritania, Mozambique, Rwanda, Sierra Leone, Sudan, Tanzania and
Uganda. See World Bank (2006) at 1 and 20.

*1d. at 25.

4 1f South Africa and Nigeria are excluded from the data-set, the average drops to US$390.

® Annual growth rates for each of these countries since the late 1990s stood at 6.4%, 8.4%, 8%, 6.2%
and 6.7% respectively, in comparison to Uganda’s 5.7% over the same period. Of course, oil
counts for a greater percentage of the performance of countries like Chad and Angola, but neither
Rwanda nor Mozambique are yet oil-producing countries.

6 It is also important to note that in 2005, for the first time since they were introduced, Uganda
entered the category of middle human development countries, with an index of 0.508 and at a
rank of 144 (UNDP, 2005). On the influence of aid, see Hesselbein, et al. 2006, at 12-13.
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The proportion of the population living in poverty is
also much higher in some areas of the country than in
others, suggesting that the process of poverty alleviation
has been highly uneven, both geographically and
sectorally.®

Chronic poverty—the condition that afflicts 20% of the population and represents
a situation in which one is born into poverty and is most likely to pass it on to
one’s successors—has also not witnessed significant change, with 7 million people
falling into this category. Vulnerability, which means suffering a decline in
wellbeing, is likewise a resilient problem. Inequality has correspondingly
worsened.® In other words, despite the impressive economic reforms that have
taken place over the last several years, the situation regarding poverty alleviation
is problematic. Several groups in Uganda fall completely under the radar and
live an existence that starkly contrasts with even that of the majority poor. To
compound matters, Barkan points out that there is an insidious pattern to
Uganda’s poverty situation:

Thus, while the proportion of the population living in
poverty across the South and in the West is now roughly
27 percent, the percentage across the North is 63
percent, while the percentage in the East is 46. Fifty
percent of all agriculturalists, the largest single
occupational group that accounts for 74 percent of the
population live in poverty. These figures suggest that
Uganda’s economic “miracle” has benefited some ethnic
groups far more than others, a fact that sows the seeds
of potential conflict along ethno-regional lines.*

A number of communities are particularly afflicted by the prevailing
socioeconomic environment. For example, the Batwa of south-western Uganda
have suffered marginalization, discrimination and neglect under successive
regimes of governance. Their right to education is non-existent. According to
Eunice Musiime, et al, as of 2004, there were only seven Batwa students in school.**
The right to health care is an illusion for most Batwa.'? Karamoja region has
been the focus of special neglect since the colonial era, and as such is in the
lowest category with respect to poverty levels, access to health, literacy rates

& Barkan, 2005 at 10.

® Ssewakiryanga points out that the Gini coefficient rose markedly from 0.39 to 0.43 between
2000 and 2003. See Ssewakiryanga 2005 at 30.

0 Barkan, op.cit., at 10. See also Shaw & Mbabazi 2004, at 17-21.

11 Musiime, et al., 2005.

2d.
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TABLE ONE

UGANDA'S HUMAN & GENDER DEVELOPMENT PERFORMANCE
(1989-2005)

YEAR HDI* RANK**  GDI** RAN K#*
1989 0.354 N/A N/A
1990 0.204 134/160 N/A N/A
1991 0.192 133/160 N/A N/A
1992 0.194 146/173 N/A N/A
1993 0.272 154/173 N/A N/A
1994 0.329 158/174 N/A N/A
1995 0.327 155/174 0.318 119/174
1996 0.328 159/175 0.318 132/175
1997 0.340 160/174 0.331 145/174
1998 0.404 158/174 0.397 131/174
1999 0.409 158/174 0.431 130/174
2000 0.435 141/162 0.428 125/162
2001 0.444 150/173 0.437 125/173
2002 0.489 147/177 0.483 117/177
2003 0.493 146/177 0.487 113/177
2004 0.508 144/177 0.502 109/177
2005 0.502 146/177 0.479 114/177

Source: UNDP Human Development Reports, 1990-2005

*HDI = Human Development Index
*GDI = Gender Development Index, applied since 1995
***Ranking = out of all countries surveyed

What does all this have to do with human rights? The fact is that despite the
many strides that have been made in Uganda since the rise to power of the
National Resistance Movement/Army (NRM/A) twenty years ago, the experience
since 1986 confirms the point that while a country may indeed be growing at a
tremendous pace, a significant proportion of the population may not, as a matter
of fact, share in the benefits of such growth.

A number of indicators demonstrate that despite the rosy picture portrayed in
the statistics, serious problems still abound. For example, although the number
of persons living under the poverty line in Uganda is progressively decreasing,’
the state of inequality in the country, i.e. the difference between rich and poor,
as well as regional differences in poverty statistics, have been on the rise. In the
words of Joel Barkan,

"The World Bank confirms the poverty headcount ratio at national poverty line as 38%, which
is a drop from the 34% reached in the late 1990s. See World Bank 2006a at 109. Latest figures
indicate that the number has dropped to 31.1%. See Peter Kaujju & Alice Kiingi, ‘Ugandans
Less Poor—Report,” New Vision, December 5, 2006 at 1.

2
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1.1  Globalization and the Paradoxes of Economic Reform

Since the end of the Cold War, Globalization has been in triumphant mood. It
has vanquished Communism and is making advances in rendering the state
irrelevant, or to put it in ‘global-speak,’” to achieve the total villagization of the
world. Globalization consists of the breaking down of state borders in order to
allow the free movement of finance, trade, production and certain categories of
labour.?® But the flow of these new forces has been uneven, just as the benefits
have not been equally shared. While western industrial countries and a few
newly-industrialized states such as Brazil, China and India are withessing a
spurt in growth, many others—particularly on the African continent—are
stagnating even further. Such stagnation has many consequences for both the
attempts at poverty reduction as well as for the overall improvement in economic,
social and cultural rights.

Despite being one of the main proponents of the idea that growth spurs poverty
reduction, even the World Bank is aware that economic growth alone is not
enough:

The poor have been ill equipped to participate in and
benefit from the growth that has taken place in the
(African) region. Women in particular have suffered
from the inability to own assets and from discrimination
in economic activity. In short, growth alone will not
be enough to achieve the MDGs in Africa.?°

The Bank report pinpoints five key factors that need to be combined with positive
economic growth in order to achieve the United Nations MDGs,? viz., making
agriculture more productive and sustainable; connecting poor people to markets;
enhancing human development; getting services to poor rural populations,
especially to women, and using natural resource rents well.??2 There is no doubt
that all these factors are crucial to both the achievement of the MDGs as well as
to the realization of a higher level of more sustainable economic development.
Nevertheless, with the possible exception of the reference to human development
and to services, the list is tellingly silent on the obvious human rights dimensions
to each of the key factors given. Moreover, even as it speaks to issues of health
and education as component parts of the focus on human development, the
report does not see these as rights as such, nor does it refer to the key elements of
a rights approach (an appropriate legal framework, non-discrimination, and
equality of treatment) that would make such an approach different from those
which have dominated development policy and practice since the 1960s.

¥ De Feyter, 2005 at 7.
20 \World Bank, 2006, at 11.
21 See section 2.2, infra.

2 1d.
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and access to clean water and housing,®® not to mention the other well-known
problems relating to conflict and dispossession.*

The Benet of Kapchorwa® who were forcibly resettled from their traditional
homelands in what was once Bugisu district have likewise been the subject of
continuous marginalization and bureaucratic maladministration. According to
Moses Muanga—chairman of the Benet lobby group—Universal Primary
Education (UPE) is unheard of. The chairman lamented that his people were
too poor to construct their own schools. The resettlement process left them
without any compensation.’* Native Benet lament that during the resettlement,
the majority Sabiny dominated the process at the expense of the targeted historical
inhabitants. As a further consequence of this marginalization, non-Benet now
out number the Benet and during elections take up most of the powerful and
influential positions.t” In all, the Benet feel marginalized; they need permanent
structures to call home, social services to compliment their hard work and
recognition of their existence as a distinct people. Women at risk, refugees,
internally displaced persons and street children are also groups that suffer
considerable neglect and exploitation.

The point is that just as the return to democracy in a country does not
unavoidably improve the promotion and protection of civil and political rights,
neither does economic growth per se automatically improve the status of
economic, social and cultural rights, such as the right to an adequate standard
of living, the right to health, the protection of the rights of ethnic minorities, or
the right to clean water. The automatic correlate between the eradication of
poverty and the respect for human rights is disproved by countries as different
as China and the United States of America.’® It is this paradox which lies at the
heart of the investigation in this study.

13 UHRC, 2004 at 100-104. The UHRC states, “Poverty as we know it pervades Karamoja in all
dimensions, manifesting itself by indicators like insecurity, high mortality and morbidity rates,
poor diet and nutrition, lack of access to health services, inadequate housing, low literacy levels
and food insecurity, and generally inadequate standard of living.” Id., at 100.

4 The most recent attempt to solve the so-called Karamoja Question, which involved forcible
disarmament by the UPDF, has ended in catastrophe. See YatMan Cheng, ‘Karamoja: Aiming
Wide Off the Mark,” Daily Monitor, November 24, 2005 at 12.

15 The area occupied by the Benet lies in the South of Kapchorwa District mostly in Kween, in
present day Benet Sub-county and Kwoti parish of Kaptanya Sub-county of Tingey County between
Rivers Kere and Kaptokwoy in the East and West respectively. It borders the Mt. Elgon National
Park in the South, which was originally a forest reserve but was upgraded to a national park in
1992/1993. See, Uganda Land Alliance, “Stand Up for the Land Rights of the Benet Community,”
Daily Monitor, September 25, 2006, at 16.

16 Contrary to the provisions of even the 1967 Constitution and the situation has not been remedied
to date.

71d. For example, there is no Benet on the Executive Council.

8 China’s spectacular growth rate of more than 10% per annum over the last several decades, has
not markedly improved the human rights situation in the country, while the United States—
boasting the world’s largest economy—has the highest human poverty among the 17 high income
OECD countries in the Human Poverty Index. See HDR 2004.
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the highly indebted poor countries (HIPC) initiative, which conditioned debt
relief on the application of the monies saved to these areas. It is a twist on the
assumption that by improving conditions for economic growth, not only will
poverty be reduced, but the promotion and protection of human rights will also
be secured. While itis possible to agree that investing in these sectors will certainly
help in the achievement of the MDGs, they will do little to fully empower the
poor in order to ensure that they escape poverty, or that (even as they grapple
with the poverty in which they are mired) their rights are not trampled underfoot
on account of their social status.

Although Uganda’s HIPC program is often lauded “...as an international flagship
for participatory governance, economic, growth, and approved debt
disbursement,”?® many lacunae still remain. For example, since the introduction
of the policy of Universal Primary Education (UPE) in 1997 and the considerable
increase in resources directed to this sector, the governmentis yet to fully articulate
what rights parents, students, teachers and the Community have with regard to
both their influence over and participation in the execution of the policy.* The
same applies to the health sector. With particular respect to the area of HIV/
AIDS—which has arguably received the highest amount of government and
donor resources next to UPE—the rights of people living with HIV/AIDS
(PLWHAS) are yet to be comprehensively addressed and enshrined within a
cogent policy framework.®® Uganda receives considerable praise for its position
on the rights of women and other social minorities, and yet the legal framework
to cover the equal opportunities guaranteed in the Constitution has been the
slowest in evolution.®? In a nutshell, there is still a great deal of distance to walk
in order to match the rhetoric of the government in actually creating conditions
in which economic, social and cultural rights are given due respect and
enforcement.

1.2 The Scope and Content of the Study.
This study sets out to answer a number of questions regarding the problematique
of economic, social and cultural rights in Uganda. It is largely concerned with
the conceptual dimensions of this issue, given that the series of working papers
under this project will specifically examine the practical dimensions of the
protection of the individual rights of concern.®

2 Somerville, 2005 at 217.

% The recent announcement that UPE is to be made compulsory may be a step in that direction, but
we are yet to see the policy itself.

31 See Kuper, 2005; de Waal, 2006.

32 The Equal Opportunities Bill was reported to not be ready for the next session of Parliament.
See Richard Mutumba & Emmanuel Mulondo, ‘House Extends Recess,” The Monitor, November 3,

2006, at 5.

% The eight working papers in this series cover: UPE and the right to education; the right to water;
culture and language rights; land and property rights in Northern Uganda, the right to shelter and
housing; the right to food; the associational rights of workers, and the right to health.

7
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Also of interest in the Bank report is what it refers to as the ‘Capable States’
indicators (CSls). These cover various administrative and political capacities of
a country. Uganda’s scores in this regard are all low. For example, the
Corruption Perceptions Index (CPI) gives Uganda a score of 2 on a scale ranging
from 0 (corrupt) to 10 (clean).? On what it describes as ‘voice and accountability,’
Uganda again scores a 2 out of a possible 5; on political stability, government
effectiveness, regulatory law, and the rule of law, the scores are respectively: 1,
2, 3 and 2 out of a maximum of 5.2 The indicators are a subtle reminder that
development is not only about statistical data. Indeed the CSls clearly point to
the fact—without the Bank directly admitting it—that civil and political rights
are fundamental to the development debate.

Of course, as Rosemary McGee points out in a study of politics, voice and
legitimacy in the debate about poverty, issues that are more overtly political are
often downplayed by both the government and by donor agencies.?® McGee
points out that the findings of the Uganda Participatory Poverty Assessment
Process (UPPAP)—an advocacy vehicle aimed at enhancing knowledge about
poverty—are treated selectively. The government is particularly wary about
potentially embarrassing and controversial findings on bad governance and
corruption.?® Needless to say, the silence of the report on critical civil and political
rights is a telling indictment of both the government and of the Bank.

The silence of the report over issues of human rights is not inadvertent. The
Bank—and its Bretton Woods twin, the International Monetary Fund (IMF)—
has been rather shy to fully embrace the application of human rights standards
to economic development. To the extent that there has been an embrace of
human rights, it has taken place within the framework of concern about ‘good
governance,” improving observance of the rule of law, and in the fight against
corruption, leading to the evolution of a glossary of technical words such as
‘transparency,” ‘accountability,” and ‘participation.’?” Although these terms are
certainly appealing, at core they are nebulous and easily manipulated. As Philip
Alston has observed, unless they are rooted in identified standards, their meaning
is conveniently open-ended, contingent and too often subjective.?®

There is also a prevalent belief among the IFIs that by dint of the fact that they
are directing increasing finances into sectors such as health and education—
coupled with the policies of privatization, liberalization and deregulation—they
are actually fostering the realization of these rights. This explains the design of

2 The index was developed by Transparency International (TI).

2 Uganda’s relatively higher score on ‘regulatory law’ reflects the bias in the policies of government
since 1986 in pursuing a regulatory framework favourable to investment.

% Mcgee, 2004, at 124.

% 1d., at 125.

2 The notion of ‘participation’ in particular has been the subject of gross abuse and misapplication.
See Mathews, 2004.

2 Alston, op. cit., at 760 and 782
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The situation is compounded by the fact that the levels of patronage, graft and
outright corruption in Uganda are excessively high, while the scourge of
presidentialism is particularly acute.’” The issue of presidentialism is especially
important to this analysis because it has numerous implications for the struggle
for the realization of human rights in the country—civil and political, and
economic, social and cultural.® President Yoweri Kaguta Museveni has become
the alpha and the omega of all things governmental in the country. Uganda
today exemplifies the situation in pre-revolutionary France, albeit with a little
less conspicuous consumption: I'etat c’est M7. President Museveni has become
one of the main obstacles to the more comprehensive enforcement of all categories
of rights.*

There are many different ways in which the scourge of presidentialism is
manifesting itself. With particular respect to the enforcement of economic, social
and cultural rights, the President suffers from an unhealthy obsession with
‘investors,” whose rights in the existing political context have been raised onto a
pedestal where they can do no wrong. At the same time, many investors are
responsible for serious human rights violations, ranging from near-slave like
conditions of employment, to preventing the unionization of their employees.®
Several recent scandals—among them the misallocation of public land,* the
Tristar debacle, the extension of loans to businessman Hassan Basajjabalaba,
and even the recruitment of former German ambassador Klaus Holderbaum as
an ‘advisor’ on tourism who, although he toured a lot, literally gave no advice—
demonstrate the more noxious aspects of this phenomenon. Indeed, the obsession
with ‘investors’ is an offshoot of the phenomenon of globalization which gives
pride of place to private initiative and enterprise and balks at any attempts to
control or regulate its operation. At the local level, the scourge of presidentialism
has manifested itself in the upsurge in expenditure on public administration,
ranging from the bureaucracies at the ever-burgeoning districts to the personnel
at State House.*

87 ‘Presidentialism’ is the phenomenon of the inordinate influence of the person of the President
over all matters of governance—economic, social and political—to the extent of eclipsing other
state agencies and institutions.

% See, inter alia, Carbone, 2005; Oloka-Onyango, 2004. The phenomenon has become so
debilitating, it has led to a protest from the Prime Minister, Apolo Nsibambi, even though he
attacks the wrong target, i.e. those who turn to the President for solutions, rather than the President
who has interjected himself into every sector. See ‘Nsibambi Unhappy,” The New Vision, November
10, 2006, at 12.

% Barkan, op.cit., at.

4 The SDIP, for example describes as one of “the greatest challenges” the protection of workers.
See SDIP, para. 2.19 at 8.

4 Among the controversial allocations have been the leasing of several thousand acres of the
pristine Mabira Forest to the Mehta Group, as well as the island forests of Kalangala to Bidco, not
to mention the allocations of Shimoni PTC and Primary School as well as the premises of the
Uganda Broadcasting Corporation (UBC) to hoteliers.

“ For a critique, see Mwenda, 2006a and 2006b.
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The following are the broad issues with which this study is most concerned:

n What is the scope, content and implication of economic,
social and cultural rights, particularly in relation to
the Ugandan situation?

n With particular attention to the issue of equality, to
what degree has the equal right of men and women to
the enjoyment of all economic, social and cultural rights,
actually been achieved?, and

n To what extent is the government in Uganda (including
the Legislature, the Judiciary and affiliated state organs)
committed to the enhanced promotion and protection
of economic, social and cultural rights (ESCRs)?

In answering these questions, it is important to preface the analysis with the
point that rights issues of whatever category, are at core a matter of politics, and
consequently of relations of power. As such, human rights will often be used
selectively and opportunistically. In other words, understanding whether or
not and why particular human rights are considered as such and the approach
to them is essentially a matter of understanding the political framework within
which they are allowed to exist and to operate, or not to.

Uganda’s political framework—despite the recent transition to a multiparty
system of governance—can best be described as an authoritarian democracy.
While on the face of it there are several elements of a democratic regime in place,*
autocratic and dictatorial behaviour lurks just beneath the surface. The two-
faced (or ‘Janus’) character of the Ugandan state is coupled with what can only
be described as an opportunistic approach to legal and institutional mechanisms
designed to promote democratic governance in the country. Taken together,
these lead to a lack of adherence to many of the basic tenets of constitutionalism,
among them respect for the authority of alternative centres of power such as the
Legislature and the Judiciary, support to enforceable mechanisms of
accountability and the development of effective systems of redress.*® This has
serious implications for the state of economic, social and cultural rights because
the link between the political context and the quest for economic development is
obvious. In the words of Amartya Sen, “Our conceptualization of economic
needs depends crucially on open public debates and discussions, the guaranteeing
of which requires insistence on basic political liberty and civil rights.”* Where
these are absent, then it is obvious that the nature of development that follows
will be truncated and incomplete.

% Uganda has a relatively free press, there are few restrictions on the rights of organization,
expression and association, and there is a fairly robust judiciary.

% See Barkan, 2005.

% Sen, 1999 at 148.
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Privatization—which has been one of the core elements in Uganda’s economic
policy over the last two decades—has had a particular impact on the extent to
which the rights listed above can be realized and enjoyed by the vast majority of
the populace.” There can be little doubt that privatization resulted in improved
technologies in some sectors, the infusion of investment capital into the country,
as well as the increased availability of new products.**The downside—a complete
audit of which is yet to be conducted—nevertheless led to local industries being
wiped out and strategic services being ceded to foreign control (among them
electricity, transportation and telecommunications).®* At the same time, the
processes of privatization were accompanied by graft, insider-trading, nepotism
and asset-stripping. Corruption was a major vice of the process, reflective of
the overall situation in the country.s

According to Nyamugasira and Rowden, not only was the process of privatization
rushed, but it also increased informal sector activity, led to the employment of
expatriates for high-level jobs in preference to indigenous Ugandans and resulted
in several violations of a whole panoply of labour rights.?® At the end of the
day, ideology seems to have reigned supreme:

The total lack of issues pertaining to labour rights and worker
security in the design of the PRSC and PRGF suggests that the
World Bank and IMF appear ideologically driven in the
formation of the labour policy for countries such as Uganda. As
with the efficacy of trade protection, domestic subsidies, public
transportation, public education, public health care and public
utilities, the lending institutions are intent on neglecting the
successful history of the industrialization of the First World
countries, as well as the Four Tigers of East Asia, as it relates to
labour.®

With respect to what were previously regarded as public goods (such as health
services, utilities and education), the role and obligation of the state has witnessed
considerable retraction. The issue of electricity tariffs represents the most recent
manifestation of a problem with far-reaching implications for the enjoyment of
economic, social and cultural rights.® Not only did the private electricity supplier
(Umeme) raise its rates by a factor of 40%, they ignored a presidential directive
to reduce them. What this means is that in an environment where social

4 See Nyamugasira & Rowden, 2002 at 27-42.

% For a critical analysis of the process of privatization, see Roberts, 2004, esp., 125-132.

1 The most recent privatization has been of the railways, although, there are still questions as
to what has been gained from it. See, ‘South Africans Take Over at Kenya-Uganda Railway
Without Paying,” The East African’ November 6-12, 2006 at 1.

52 The most stark example of graft and influence-peddling in Uganda’s recent history has been
with the Global Fund. See, ROU, 2006.

% Nyamugasira & Rowden, 2003 at 62.

1d., at 63.

% Despite a caution from the President, the main electricity provider raised its tariffs by a factor
of 40%.
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At the same time, the overt presence and omnipotence of the international
financial community presents an acute problem for rights struggles, in part
because human rights outputs in such a context, including health care, education,
food, housing, land and even personal security, have become increasingly
commoditized. Furthermore, human rights are used opportunistically. For
example, although civil and political rights are ostensibly off-limits to these
organizations, this has not prevented extensive engagement in the governance
debate. Nevertheless, many donors (especially the IFIs) are extremely selective
in what governance issues they choose to engage with, when and with whom.
Contrast the different responses of the World Bank to Kenya’s Daniel arap Moi
or Malawi’s Bakili Muluzi when there were indications in both countries that
the constitutional provisions on term limits would not be followed, in comparison
to the kid-gloves treatment received by President Museveni throughout his 20
years in power.® Not even the US government—notoriously vocal on these
kinds of issues—exerted any significant pressure on Museveni not to stand for a
third term. At most, the Donor Democracy and Governance Group (DDGG)
only expressed a vague concern about the ‘political transition’ in a letter to the
Prime Minister.*

In such a context, despite the extensive pervasion of the state by the international
community, all blame for policy failure is shifted to the state, while the IFls
invoke the cloak of legal immunity in order to avoid liability.*> Moreover, despite
a sometimes testy relationship, the two sides continue to move along in a marriage
of convenience. Why is this so? Uganda—as is the case with Ghana and several
others of the African economic stories labeled a ‘success’—has become a victim
of the phenomenon of ‘policy rent,” described by Eboe Hutchful as where a
government has turned conditionality to its advantage, but in the process becomes
addicted to donor finance for its very survival.®

It is quite clear that the engagement