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SUMMARY OF THE REPORT

Since the ascendancy of the National Resistance M ovement (NRM) regime to
power, Uganda hasconsistently been viewed and per ceived by theinter national
community asasource of hopefor development and democratization in Africa.
But Uganda can hardly boast of a strong economy, let alone strong democratic
institutions. The country remains among the poorest on the continent with
significant democratization challenges. In other words, one need not look at
Uganda’s current situation to agree with those who see so much hope in the
country. Rather, Uganda’'s newly acquired international reputation is the
consequenceof her history, a history which hasbeen characterized by anarchy,
poverty and authoritarianism. Under the stewardship of President Yoweri
Museveni, who has been president since 1986, the NRM government has
register ed notablesuccessin restoring peace, promoting constitutionalism and
democr atization, initiating economic programsaimed at poverty alleviation, and
promoting the rule of law, to mention but a few of itsvaried achievements. As
part of its programs for the rejuvenation of the economy and democratic
governance, the NRM regimehasbeen at theforefront of promoting economic
liberalization programssuch asprivatization and attraction of foreign investment,
aswell asenactment of new lawsand therefor mation of old ones.

It iswithin this context that the country has experienced the unprecedented
proliferation of media houses -- both electronic and print -- over the past two
decades. Thisdevelopment raises many issuesrelating to the enjoyment of the
right tofreedom of expression, aright that formsan integral and critical component
of democr atization and good gover nance. Against the above background, this
paper examinestheextent towhich theright tofreedom of expression isactually
enjoyed in Uganda and whether the legal regime pertaining to that right is
adequately developed in order toensureitssustainability. Whiledifferent accounts
could be offered for the proliferation of media housesunder the NRM regime,
the paper concludesthat freedom of expression lacksa sound legal foundation
and isthusextremely vulnerable.

In particular, Uganda’s legal regime respecting freedom of expression is
characterized by; (a) archaic and outdated restrictions(such assedition) which
only serve to undermine the enjoyment of the rights and in effect lead to a
retardation of the democratization process and (b) weak and inappropriate
regulatory mechanismssuch astheM edia Council. It isrecommended that there
isan urgent need torevisit thelegal regimegover ning mediafreedom and among
other things include provisions to address emerging challenges like racial
intolerance.
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Freedom of Expression in Uganda
INTRODUCTION

Of thevariousrightsenjoyed in a free society, freedomof expression
may well be the most important. In Western democratic theory;, it
is often considered to be the fundamental freedom upon which all
other rights depend. This is because it is primarily through the
process of normal communication that rights are developed,
defined and defended. To dispense with the freedom of expression
istoinviteincursionson other rightsand the authoritarian system
of government. It isin this sense that the constitutional guarantee
of freedom of expression has no equal .

Over the past two decades, Uganda has experienced an unprecedented proliferation of
mediahousesin theform of both e ectronic and print media. However, questionslinger as
to whether amereincreasein the number of mediahouses necessarily trand atesinto the
meaningful enjoyment and exerciseof theright to freedom of expression by Ugandans. In
other words, doesincreased quantity invariably trandateinto enhanced quality? Thereis
no doubt that the growth of theindustry isreflective of ablooming of both the electronic
and printindustry inthe country. 1n 1986, therewasoneradio station (Radio Uganda)
andtelevision broadcaster (TheUgandaTelevison—UTV), both of which were state-
owned. By March 2007, Uganda boasted of 103 parent radio stations, 41 booster
stations, 24 licensed but inoperativeradio stations, and 14 tel evis on Sations plusanother
10televison gtationsthat had been granted licenses but were yet to commence operations.
In contrast to the prior scenario, theoverwheming mgority of current radioandtelevision
stationsare privately run and funded. Twenty-oneyearsago, the New Visionwasalso
the sole newspaper, and waslikewise owned by the government, and remai ned the dominant
newspaper until therevival of Weekly Topic inthe early yearsof the NRM regime. A
number of other newspapersal so attempted to start up, ranging from the\Weekly Digest,
to the LugandaNgabo, but most of thesefolded. It wasinfact not until the establishment
of the Monitor, that the New Vision received a credible competitor from the private
sector. Today, thereareat least 5 (five) additional newspapers.?

Different accountsare offered for the seemingly revolutionary developmentsinthemedia
industry over the past two decades. According to Twinomugisha-Shokoro, the current
near-explosioninthemediaindustry intheform of theregistration and publication of
newspapers and the setting up of privateradio and T.V. stationsisadeliberate tactic
employed by the NRM government to hoodwink the citizenry and the international
community into believing that Ugandanstruly enjoy freedom of expression.®

' Dubick, 2001 at 1-2.

% All the statistical data for both the electronic and print media is based on information obtained from the
Uganda Broadcasting Council as at 7 March 2007.

* Twinomugisha-Shokoro, 1998 at 172.
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Economicfactorscould equally account for the proliferation of mediahouses under the
NRM regime. Theadoption of Structural Adjustment Programs (SAP) by Ugandacould
provideyet another explanation for the current blossoming of themediaindustry. One of
thestrong pillarsof SAPwaseconomic liberalization, which required governmentsto
reducetheir involvement in the market to only regulatory functions, whileleaving the
investment roleto privateinvestors/actors. To attract private investorsinto the media
industry, extensvereformswere undertakeninthemedialega regime. Among others, the
archaic and restrictive Press Censorship and Correction Act of 1915 wasrepealed and
replaced with anew, progressiveregime under the Pressand JournalistsAct of 1995.41n
the same connection, other medialaws aimed at the liberalization of the sector were
enacted, namely: (8) The UgandaCommunicationsAct®, whose purpose wasto restructure
the communi cationsindustry and to promote competition; and, (b) The Electronic Media
Act®, whose main objective wasto establish abroadcasting council for the purpose of
licensing and regul ating the el ectronic media. Thusitishighly possiblethat the apparent
blossoming of themediaindustry islargdy driven by economic considerationsrather than
thetrueand | egitimate objective of the media—the advancement of socia goasthrough
thesharing of information.

Itisaso highly arguabl ethat globalization hasplayed asignificant roleintheexplosion of
themediaindustry in Uganda. Asisthe case elsewherein theworld, Uganda smedia
industry hassignificantly benefited from theincreased transnationa interconnectedness of
telecommuni cation networksdueto advancementsin science and technol ogy. Thisprocess
hasenabled regiona andinternationa medianetworksto establish themsavesinthecountry.
For instance, anumber of foreign telecommunication stationssuchasNTV (National
Television) —from Kenya, M ultichoicetelevison—from South Africa, GTV (Gateway
Televison)—fromthe United Kingdom, and BBC Kampa aFM radio-station have set up
operationswithinthecountry.

Alongside the media explosion, there has been another seemingly commendable
development intheform of asustained, Sgnificant upsurgein congtitutiond litigationaround
mediarights. Owing to such litigation, thelegal regime governing the mediaisequally
undergoing phenomenal transformation. For instance, the cel ebrated Supreme Court
decisionin Charles Onyango Obbo & Anor v. Uganda’ held that the penal provision
prohibiting the publication of fal se newswas unconstitutional, aruling whose positive
implicationsontheexerciseand enjoyment of freedom of expressionin Ugandawill remain
of consderablehistoricd value.

* Cap 105 [1995]. Its main objective is to ensure freedom of the press and establish a council which is
responsible for the regulation of mass media and the establishment of an institute of the journalists of
Uganda.

* Cap 106, Laws of Uganda, 2000.

¢ Cap 104, Laws of Uganda, 2000.

" Const. App. No. 1 of 2000 [unteported].
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However, challengesstill abound. In addition to the need for further purging of the statute
books of unworthy limitations,® there are concerns about thelevel of commitment to
freedom of expression by both the government® and the MediaCouncil.** Moreover, if
the events surrounding the M abira Forest demonstrationsare anything to go by, additiona
challengesarelurking. Thevaried expressions of hatred made against personsof Indian
extraction during the demonstration seemed to suggest that there are hidden dangersto
the current trend of what can only be described asarather unprincipled liberalization of
the media. The targeting of Ugandans of Asian (Indian) origin during the Mabira
demonstrations speaksto adifferent need than purging of the statute books and the
commitment to freeexpression. Indisplaying posterswith expressonssuch as“Mehta,
do you want another Amin?,” “Asiansmust go” and the like, Uganda exposed a soft
underbelly of intolerance, which could be regarded astheflip side of the growth and
flourishing of thefreedom of expression. Inequa measure, thestrong rel uctance by various
sectorsof society to the staging of the Vagina Monol ogues passed asastrong cry for the
recognition of Uganda sculturd (public policy) peculiarities, notwithstanding itsgrowing
commitment to democratic values.

Therefore, critical to Uganda sreform of the mediaregimeisacontextua constitutional
appreciation of thejustifiability of any limitation on fundamental freedoms. Thisis
particularly critical to any debate on thejustifiable limitationsthat can be placed on
fundamentd rightsbecause of thecultural peculiaritiesthat characterize and influencethe
public policy of every nation. In other words, the congtitutiona provisoinArticle43 of the
Uganda Constitution, which setsthe standard for thejustifiability of any limitation on
fundamenta rightsasbeing‘ acceptableand demongrably judtifiableinafreeand democratic
society,” cannot betaken for granted.

# As noted by various scholars, Uganda’s laws ate still remarkably characterised by unjustifiable limitations
on freedom of expression. Examples of draconian limitations on freedom of expression include Sedition.
See Shokoro supra., at 172.

’ The Government continues to act tepressively against critical media houses. For instance, in August
2005, soldiers stormed the Monitor offices allegedly because Andrew Mwenda, the talk show host at
KFM Radio Station, had unfaitly ctiticized the Government/president over the death of former Sudanese
Vice Presindent John Garang, Mwenda was subsequently arrested, detained and charged with the offence
of sedition, among others.

'"The Media Council’s execution of its regulatory role leaves a lot to be desited. Cases in pointinclude the
ban on the staging of the Vagina Monologues and the taking of disciplinary measures against Radio One

for hosting gay activists.
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ThisWorking Paper addressesthe above-noted multifaceted, seemingly contradictory
issuesfacing freedom of expressionin Uganda sdemocratization process. Itsmain objective
isto of contributeto thelegal reform of medialawsin Uganda. Through acase study of
sediitionlaw the paper will examinethejusdtifiability/conditutionality of someof theexisting
limitations on free expression. In an attempt to ensurethat thereformsarein step with
socia devel opments, the paper will also consider theadequacy of Uganda'slegal regime
inaddressing new challenges such asracial intol erance/hate speech, and pornography.
The Vagina Monolguesand the M abirademonstration shal | respectively beemployed as
case studiesin thediscussion of these emerging social and legal challengeswhich are
closaly linked to theideaof freedom of expression.

Part 11 of the paper focuses on the conceptua originsand justification of therecognition of
freedom of expression asafundamental right deserving constitutiona entrenchment. The
sectiondso examinesthe concept of “judtifiablelimitations’ onfundamentd rightsingenerd

but with particular attention paid to theissue of freedom of expression. Whiledrawing
insghtsfromdifferent theoriesand practicein other jurisdictions, Part 111 focusesonthe
principlesthat affect theregul ation of fundamentd rightsingenerd. Thepartwill specificdly
focusonthelaw of Seditiontoillustrate some of the main challenges Ugandaneedsto
addressif aprincipled democrati zation process—that hasfree expression asacentral

attribute—isto berealized. Inother words, whereasthere are certainly other provisions
inUganda slawsthat affect thefull realization of freedom of expression, thelaw of Sedition
will be employed asacase study to demonstrate thejustification (or thelack thereof) of
suchlimitation. Thelast part of the paper examinesthe emerging chalengesin Uganda's
law on freedom of expression. Issuesof racia intoleranceand pornography, which have
lately manifested themselvesasformsof expressionin Uganda ssocia context deserve
some comment. The Mabiraforest demonstration, where Ugandans of Indian extraction
were pecificaly targeted, and the Vagina Monol ogues, wherethe MediaCouncil banned
the staging of the play allegedly because of its pornographic and obscene content, shall

beemployed ascasestudiestoillustratethenew chalengesand theneed for new regulatory
measures on freedom of expressionin Uganda
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. FREEDOM OF EXPRESSION: ATHEORETICAL OVERVIEW

21  FreeExpression and Democratic Freedom: The Conceptual Origins

Traditionally, freedom of expression has always been viewed from two theoretical
perspectives: political processrationale (market placetheory), and theintrinsic value
rationale. Accordingtotheformer, freedom of expressionisperceived asaright which
deservesto be protected for the purposes of advancing and achieving other social goals.
In other words, the proponentsof thisschool of thought do not view freedom of expression
asanendititself, but rather asameansfor achieving other goals. Accordingtothis
theory—uwhich ispremised on afree market economic model—government intervention
for the purposes of promoting thetruthisunnecessary if all ideasare allowed to compete
for dlegianceinthe sameway asgoodswithin afreemarket structure competefor demand.
Inthe sameway asquality goods succeed and |ess competitive onesare discarded, the
deliberative processin the market place of ideaswill eventually seethoseideasthat are
moretruthful and accepted being morewidely circulated and adopted whilethefalseones
are abandoned and discarded along theway. Thus, among others, thetheory assumes
that the audience hasthe capacity to rationally evaluate and analyze any datareceivedin
search of thetruth.®* Consequently, thetheory resistsany external intervention, because
that would amount to interference with the market forceswhich could either obstruct
valuableinformation or lead to the promotion of falSity at the expense of truth.

On the other hand, the latter theory contends that freedom of expression deserves
protectionasanendinitself. Thosewho support thispositioninsist that it ought to be
perceived assuch. According tothistheory, “the proper end of man istherealization of
his charactersand potentialitiesasahuman being.”*? Asacorollary, itisadded, “all
personshavetheright to form their own beliefsand opinions, to expressthem.” Likethe
former, thistheory equaly resistsintervention because such conduct could easily adversdly
affect character devel opment and thefull redlization of one’ spotential asahuman being.’®
The proponents of the political processrational e argue that free expression should be
protected and promoted for itsingtrumenta rolein promoting thefreeflow of ideasessentid
totheattainment and protection of political democracy and to thefunctioning of democratic
ingtitutions. In much the samevein, Justice Oliver Wendel Holmesof the US Supreme
Court noted that freedom of expressionisan element of the search for thetruth.'4

However, thisview of freedom of expression hasbeen criticized on avariety of grounds.
According to Maclachlin J. of the Supreme Court of Canada, the theory istoo narrow
andlimitedtojustify congtitutiona protection: “[ T]hevdidity of thepalitica processrationde

"Bambauer, 2006 at 649.

2 Emerson, 1963 at 879.

B 1d. Also see R. 2. Keegstra, [1990] 3 SCR 697 at 714.

" In Abrams v. United States, 250 US 616 (1919) and cited in Keegstra, Id., at 714.

5
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for freedom of expressonisundeniable. Itis however, limited. Itjustifiesonly arelatively
narrow sector of thefreeexpression ...”** Themarket placemodel also apparently fails
to makerecognition of thefact that individua sinteract withinformation with certain biases.
Contrary to theassumptionsof the market placemode onthe searchfor truth, studies*“in
cognitive psychol ogy and behavioral economicsindicate that individual soperatewith
significant, persistent perceptua biases.”*® Simply stated, the theory cannot guarantee
truth: “indeed, ashistory attests, it isquite possiblethat dangerous, destructiveand inherently
untrueideasmay prevail, at least intheshort run.”

Theintrinsic valuetheory hasal so suffered seriouscriticism. First and foremost, the
theory israther vague:

On its own, this justification for free expression is arguably too
broad and amor phous to found constitutional principle... it does
not answer the question of why expression should be deserving of
special constitutional status, while other self-fulfilling activities
arenot. Nevertheless, an emphasis of theintrinsic value of freedom
of expression provides a useful supplement to the more utilitarian
rationales...’®

In conclusion, other than for recognition of freedom of expression asafundamental right
tosociety a boththeindividua and societa level, neither of thetheoriesgppearsconvincing
enoughintheir respective attemptsto res st governmenta intervention. A persontouring
Luziraprison cangraspitsreality with hisor her own eyesand ears. But if atelevision
reporter isto convey thejall’ssightsand soundsto those who cannot personally visit the
place, they must use cameras and sound equipment. In short, terms of accessthat are
reasonably imposed on individual membersof the public may, if they impede effective
reporting without sufficient justification, be unbearable asapplied to journalistswho are
thereto convey tothe general public what thevisitors see.®®

1511990] 3 SCR 697.

!¢ Bambauet, supra., at 651 and part ITT at 673-696.

17 Keegstra, supra., at 714. A glaring example of how false ideas may prevail over truth is the U.S. campaign
for the invasion of Iraq on grounds that Iraq had Weapons of Mass Destructions (WMD). As it later
turner out, the compelling U.S. submissions were subsequently proven false but at a great cost both in
terms of lives and resources. See also Bambauer, su#pra., at 649-51.

18 Keegstra, 1d., at 714.

' Hounchins, supra., at 19.
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In an earlier speech, Justice Stewart had advanced arelated argument for enhanced
constitutional protection of freedom of the press, as opposed to freedom of speech.®
With referenceto the press asthe constitutionally recognized * Fourth Estate,” Justice
Stewart had previously contended that the press privilege does not protect the pressas
the ‘eyesand ears’ of the public; rather, itsfunction isto insulate the press from the
government to enablethepressto performits primary roleof criticizing thethreeofficia
branches of the government. So construed, the pressisentitled to institutiona protection
not primarily because of itsrole of informing the public but because of itsspecial capacity
asaninditutionto criticizethethree branches of thegovernment. Tothe contrary therefore,
individual smerit |esser speech protection becauseitisnever their ordinary roleto criticize
thegovernment in the exercise of their freedom of expression/speech.

But the definition accorded to the pressaccording to American Jurisprudencerai sessome
seriousnotableissues. In Lowd | v. Griffin?, the Supreme Court of the United States of
America, however, asserted: “theliberty of the pressisnot confined to newspapersand
periodicals. It necessarily embraces pamphletsand leaflets.... Thepressinitshistoric
connotation comprehendsevery sort of publicationwhich affordsavehicleof information
and opinion.”# |n Branzburg v. Hayes?, the same court argued that freedom of the
pressincludes’theright of thelonely pamphleteer ... asmuch asthelarge metropolitan
publisher.’? In the more recent case of FCC V. League of Women \oters®, the court
stretched the press protection provided by thefirst amendment to the* soapbox operator.”

Collectively construed, it isevident from thejurisprudence of the Supreme Court of the
United States of Americathat whereasthe often employed definition of ‘ press’ includes
both print and broadcast media, it failsto provide clear guidance asto what constitutes
the press, as opposed to spoken forms of expression. For instance, the Court’s
jurisprudence rai ses questions asto how a‘ soapbox orator’ or alonely pamphl eteer’
would congtitute press.” Indeed, asOnorato rightly notes, “it isdifficult to ascertainany
diginction at al under the Supreme Court’scurrent first amendment jurisorudence; anyone
ableto speak, write, or otherwise communicate appearsto be‘ press .#

2 Stewart, 1975.

2303 U.S. 444 (1938).
2 1d., 452.

2408 U.S. 665 (1972).
*1d., 704.

468 U.S. 364 (1984).
% 1d., 380.

% Onorato, 1986 at 374.
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2.2  The Constitutional Regime

Recognition and protection of fundamental freedomsin general and of freedom of
expressonin particular ishardly anew devel opment in Ugandal scongtitutiond history. At
independence, Article 26 of the 1962 Congtitution, asrestated in Article 17 of the 1967
Constitution, freedom of expression wasprovided for asfollows:

26. (1) Except with hisown consent, no person shall be hindered in the enjoyment of his
freedom of expression, that isto say, freedom to hold opinionsand to receive and impart
Ideas and information without interference, and freedom from interference with his
correspondence.

(2) Nothing contained or doneunder theauthority of any law shal beheldto beincons stent
with or incontravention of thisarticletotheextent that thelaw in question makesprovision,

@ that isreasonably requiredintheinterestsof nationa economy, therunning
of essentia services, defence, public safety, public order, public morality
or public health; or

(b) that isreasonably required for the purpose of protecting thereputations,
right and freedoms of other persons or the private lives of persons
concernedinlega proceedings, preventing the disclosure of information
recelved in confidence, maintaining the authority and independence of the
courts, or regul ating telephony, tel egraphy, posts, wirel essbroadcasting,
television, publicexhibitions, or public entertainments; or

(© That imposesrestrictionsupon public officers, and except so far asthat
provisonor, asthe case may be, thething done under the authority thereof
isshown not to bereasonably justifiablein ademocratic society.

Thoughitisnot within the scopeof thispaper to examinethe historical development of the
law of freedom of expressionin Uganda, it will sufficeto notethat the protection provided
for this freedom in the 1962 and 1967 Constitutions, was extremely narrow, if not
mideading. The extensive, imprecise drawbacksthat formed part of therelevant article
would haveleft very littleroom for meaningful enjoyment of theright inissue. Closely
considered, it would seem asthough the 1962 and 1967 Constitutions gave with one
hand and took away with the other.

The 1995 UgandaCondtitution, however, parted wayswiththe 1962 intrinscaly pretentious
protection of freedom of expressionin particular but fundamental rightsingeneral. Article
29 (1) (a) of the Constitution provides: “ Every person shall havetheright to freedom of
speech and expression which shall include freedom of the press and other media.”
However, if reasonable, the 1995 Constitution also providesfor somelimitationson the
exercise and enjoyment of al freedoms, including freedom of expression. InArticle43,

8
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whichwill shortly formthe subject of closer analys's, the 1995 Congtitution only conditions
the enjoyment of every fundamental right—including freedom of expression- to non-
prejudicid interference with other fundamental freedomsand the publicinterest.

2.3 Assessing the Constitutionality of the Limitations on Freedom of
Expression

Having noted, asthe Uganda Congtitution equally recogni zes, that freedom of expression
Isnot an absoluteright, alimitation on the exercise of that right cannot therefore be
condemned asbe ng uncondtitutiond merdly becauseitisalimitation. To determinewhether
agivenlimitationisconstitutionally defensible or not, regard must be had totherelevant
Congtitutional articleaswell asto the pertinent jurisprudence. In Uganda'scase, Article
43 of the Constitution, which generally appliesto theentirebill of rightsin Uganda's
Congtitution, deservesquoting in extenso:

(1) In the enjoyment of the rights and freedoms prescribed in this Chapter, no
person shall prejudice the fundamental or other human rights and freedoms
of others or the public interest.”

2 Public interest under this Article shall not permit:

(@ political persecution;

(b) detention without trial, and

(o) anylimitation of the enjoyment of the rights and freedoms prescribed
by this Chapter beyond what is acceptable and demonstrably
justifiable in a free and democratic society, or what isprovided in
this Constitution.

Limitationson freedom of expressionin Ugandacan befairly categorized into criminal
and non criminal forms. Whereasthecrimina onesare, strictly speaking, those provided
inthe Uganda Penal Code and form part of the criminal laws of the country, the non-
crimina onestend to taketheform of statutory offencesand civil clamsbased on different
laws.? For the purposes of the present analysis, however, an emphasiswill belaid on
someof the notoriouscrimind limitationsnamely: Sedition, promoting sectarianism, and
incitement to violence. But beforethe congtitutionality of Uganda slimitationson freedom
of expressionisclosely examined, it isimportant to appreciate the varied approaches
employed by different democraciesin the advancement of thisright with respect tothe
limitations noted above.

% The legislation providing for non-criminal offenses include The Press and Journalists Act. Examples
of civil claims which tend to affect freedom of expression include tort claims such as libel, defamation,

slander, etc.

9
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Generdly consdered, most democraciesrecognizethat inorder for any limitation of freedom
of expression to be accepted aslegitimate it must be precise, narrow, and with clear
objectives. Inthe Canadian case of R. v. Oakes,® atwo-test approach was adopted and
has since been cited with gpproval both inside Canadaand without. Accordingtothefirst
branch of the Oakestest, the Crown must establish that thelimitation servesapressing
and substantial objective. Inthe second branch of the test, the Crown must show a
rational connection between the provision and itsobjective, that the section minimally
impairstheright of thefreedom concerned and that the effectsof the sectionare proportiond
toitsunderlying objective.

The Oakestest was cited in Obbo’s case with approval. The Obbo Court went on to
specifically adopt the approach stated in the Zimbabwean case of Mark Gova & Another
v. Minister of Home Affairs,® which hasasimilar but differently stated criteriafor the
judtification of any law imposing limitation on guaranteed rights, asfollows:

. thelegidative objectivewhichthelimitation isdesigned to promote must
be sufficiently important towarrant overriding afundamenta right;

. themeasures designed to meet the objective must berationaly connected
toitand not arbitrary, unfair or based onirrational considerations, and

. the means used to impair the right or freedom must be no morethan
necessary to accomplish the objective®

Doctrineinthe United States of Americaisequally generally quite averseto placing
restrictionson freeexpression.

Thereisyet another principleadvanced for the protection of freedom of expression: the
principleof “equal liberty of expression,” asKennethKarst labeledit.** Accordingtothis
principle, whichisquitewell recognizedin U.S. jurisprudence, selective proscription of
any form or type of expressionisunacceptable. AsHartley notes, “the equal liberty of
expression principle standsasabarrier against government ranking the social utility of
speech. Among other things, this preventslaw from distorting the public debate by
proscribing speech only on one side of that debate.”

2 11986] 1 S.C.R. 103,

*8.C. 36/2000: Civil Application No. 156/99 — Supreme Court of Zimbabwe, cited at p. 27 of Mulenga
J.S.Cs judgment in Obbo’s case. See Obbo supra., at 20.

3 O0bbo, 1d., at 28.

2 Karst, 1975 at 20-21.

% Hartley, 2004 at 14.

10
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In Uganda, the standard against which these criterion isapplicablefindsexpressionin
what Mulenga J.S.C. referred to as” the limitation on the limitation,”** asprovided in
Article43(2) (c). Inmakingreferencetothisarticleandto theframersof the Condgtitution,
Justice Mulenganoted:

In addition, they provided in that clause a yardstick, by which to
gauge any limitation imposed on the rights in defence of public
interest. The yardstick is that the limitation must be acceptable
and demonstrably justifiablein a free and democratic society. This
iswhat | have referred to as “ the limitation upon limitation.*

Justice Mulenga proceeded in further explanation of the point: “ Thelimitation on the
enjoyment of aprotected right in defenceof publicinterest isinturnlimited to the measure
of that yardstick. Inother words, such limitation, however otherwiserationdized, isnot
vaid unlessitsrestriction on aprotected right isacceptable and demongtrably justifiablein
afreeand democratic society.”*

Initsruling in Obbo’s case, the Supreme Court of Uganda appearsto havetaken the
meaning of what is*" acceptable and demonstrably justifiablein afree and democratic
society” asagiven. Accordingly, itisonly fair that regard must be had to the practiceand
interpretation of freedom of expressionin older democraciesto fill in the gap the court
left. The subsequent sectionwill thusclosely examinethe congtitutionality of such pena
limitationsbut with specific regard to thelaw of Sedition.

(1. ACRITIQUEOFTHE SEDITION LAW IN UGANDA

Seditionisprovided for as an offence under sections 39 and 40 of the Uganda Penal
CodeAct.*” Theprovisionsrespectively providefor seditiousintention and the offence of
Sedition. Though largely notoriousfor itsapplication asatool for immunization of the
person of the President against adverse/seriouscriticism, thelaw on Seditionisfar broader
than most peoplewould seem to agree. According to section 39, seditiousintentions
includetheintention to bring into hatred or contempt or to excite disaffection against the
person of the President, thegovernment or the condtitution; to exciteany persontounlawfully
attempt the dteration of any matter in government possession; to bring into hatred or to
excite disaffection against the administration of justice; and, to subvert or promotethe
subversion of thegovernment or theadministration of adistrict.

* See judgment of Mulenga J. S .C. in Obbo, supra., at 16.
# 1d.

3 1d.

7 Cap. 120, Laws of Uganda, 2000 .
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Thisformulation of thelaw raises seriouslega issuesinlight of Article 43 (2) (c) of the
Condtitution. Thechalengesparticularly arisewhen oneconsderstherather limited range
of availabledefenses. Accordingto section 39 (2), thedefensesincludeinstanceswhere
the publication or speech wasintended to:

€) show that government wasmisled or mistakeninitsmeasures,

(b) point out errorsor defectsin variousgovernment organswith aview to remedying
the same, and/or

(© persuade anyoneto procure ateration of any matter in government’spossession
through lawful means.

Theoffenceof Seditionisprovidedfor inthefollowing phraseology:

1. Any personwho:-

€) doesor attemptsto do or make any preparationsto do, or conspireswith any
personto do, any act with aseditiousintention;

(b) uttersany wordswith aseditiousintention;

(© prints, publishes, sallsoffersfor sale, distributes or reproduces any seditious
publication;

(d) importsany seditiouspublication, unlessheor shehasno reasonto believe, the
proof of which shal lieonhim, that itisseditious,
commitsan offence....

In Uganda’'sexperience, only asmall part of thelaw on Seditionremainsinuse. Asin
many other countrieswheretheprovisonremainsdive, only thepart relaingtothecausing
of disaffection against the person of the President and the government continuesto be
commonly invoked for the purposesof prosecution. Eveninthelatest glaring, eye-brow-
raising attack on thejudiciary by somemembersof Forumfor Democratic Change (FDC)
who accused two prominent judges of taking bribes, the Director of Public Prosecutions
(DPP) did nothing inthe name of Sedition.®® Indeed, one wonderswhat more would

¥ The facts of this case revolved largely around repeated attempts by the lawyers of Dr. Kiiza Besigye, the
leader of the Forum for Democratic Change, which is the leading opposition party in Uganda, to obtain
bail for their client from the High Court of Uganda. Following a series of maneuvers by the prosecution
to defeat the efforts of Besigye’s lawyers, which at one time involved double charging of the accused in
both the High Court and the General Court Martial, some members of FDC directed their anger at some
judges of the High Court. In a rather unprecedented, outrageous and clearly demeaning attack on the
judiciary, it was alleged that the government had bribed some of the judges on the High Court in an effort
to defeat Besigye’s chances of being granted bail. Though the affected judges filed an action against the
FDC members who made such claims for defamation, the police never expressed any interest in the

matter whatsoever.
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have been required to satisfy the seditiousintention of bringing into hatred or excitement
or disaffection against the administration of justiceto justify someactionfromthe DPP's
office

Onthe contrary, Uganda' s history isrife with examples of swift action by the police,
together with the DPP, to place chargesin casesinvolving serious criticism of the person
of thePresident.* Cons dered againgt the principlesemployed in the determination of the
condtitutiondity of any limitation on freedom of expression, Uganda s Sedition provision
leavesalot to bedesired. Inorder to determine whether Uganda'slaw on Seditionis
actually constitutional or otherwise, regard must be had to the af orementioned standard.
In particular, we must ask whether our Sedition law isbased onajustifiablelegidative
objectivefor overriding other fundamental rights; whether it isoverbroad inits statement;
whether it isselective; and whether its effect on theright to freedom of expressionis
excessiveand/or disproportionate.

3.1  Assessing the Legislative Objective of Sedition

Theco-exigenceof the protection and limitation of fundamenta rightsisaclear recognition
of thecompeting intereststhat characterizethe concept of fundamenta rightsinademocracy.
However, asMulengaJ. rightly observes, “wherethereisaconflict between thetwo
interests, the court resolvesin having regard to the different objectives of the condtitution.”
Characterizing the competing constitutional objectivesaseither primary or secondary,
MulengaJ. further rightly observes. “ protection of theguaranteed rightsisaprimary objective
of the Congtitution. Limiting their enjoyment isan exception to their protection, andis
therefore asecondary objective.”** Accordingly, thedominant primary objective can
only justifiably beimpaired or overridden ininstanceswherethereisapressing socia
need.

¥ Examples of fast action by the police in alleged cases of seditious libel against the executive are
numerous. For instance, in 1995, Haruna Kanabi of the Shariat newspaper was arrested and prosecuted
for committing the offence of sedition because his paper had published an article which alleged that the
president of Uganda had gone to visit Rwanda, “the Uganda’s 40 district”. And further that Rwanda
President was Uganda’s Resident District Commissioner of the 40" district. See Haruna Kanabi v. Attorney
General 977/95 (unteported).; Musa Njuki, a journalist with ~Asa/un was also arrested for similar claims.
He died in custody; in 1999, the senior editors of The Monitor newspaper were charged with sedition for
having published a picture of a naked woman who was being shaved forcefully by a group of military
men in uniforms which were believed to belong to the Uganda People’s Defence Forces.

“1d., at 16.

1d., at 17.
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Theobjectivesof Uganda's Sedition law are not quite clear but sufficeit to notethat the
provision wasfirst introduced into Uganda' slawsduring the colonial era. It will thus
perhapsbe hel pful to consider the historical originsof the Seditionlaw tofairly establish
what itsunderlying objectives, or rationae, could be. IntheNigerianauthority of Nwankwo
v. The State,*? the Nigerian Supreme Court noted that the main objectivefor thelaw on
seditiouslibel wasto protect Kings/monarchswhose powerswere deemed to bedivine.
The offence of Seditionwasimported to most African states along with the advent of
colonidism, which equally lacked notions of accountability onthe part of theleadershipto
thesubjects. Ineither case, whether under the colonid ruleor therule of monarchies, it
wouldindeed seem plausiblefor oneto contend that any form of criticismof theleadership
by thosethey ruled/led must have been unacceptable.

Eric Barendt supportsthe view expressed in the Nwankwo case when he notes:

Theclassic definition of Sedition reflectsatraditional, conservative
view of the correct relationship between the state and society.
Governments and public institutions are not to be regarded as
responsible to the people, but in some mystical way, as under the
doctrine of the Divine Right of Kings, are entitled to the respect of
their subjects.®®

However, theworld hassince changed. 1nademocratic dispensation, accountability on
the part of the leadership to its subjectsisacritical requirement. It isthrough such
accountability that the el ectorate can makeinformed decisionsfor purposes of casting
their votes. It thereforefollowswithout debatethat eadersunder ademocratic dispensation
cannot afford to shied themsalvesfrom adversecriticism. Asamechanismfor immunization
of theleadership to adverse criticism by their subjects, Sedition can thereforeonly be
maintained wherethe goa sof theleadership areto stifle accountability and promotegraft,
inefficiency, and all sortsof political decadence. Indeed, aswas noted in the case of
Government of the Republic of South Africa v. The Sunday Times:

the role of the pressis in the front line of the battle to maintain
democracy. It isthe function of the pressto ferret out corruption,
dishonesty and graft wherever it may occur and to expose the
perpetrators. The press must reveal dishonest, mal and inept
administration. It must advance communication between the
governed and those who govern. The press must act as the
watchdog of the governed.*

2 Arthur Nwankwo v. The State 1 NCR 336 (1983).
4 Barendt, 2007 at 163.
#(1995) 1LRC 168, 175-6.
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Harry Kavern equally correctly joinsin thecriticism of the sedition law when heargues
that the concept of seditiouslibel isinimical to democratic governance. Asheputsit, “The
concept of seditiouslibel strikesat the heart of democracy. Political Freedom endswhen
thegovernment can useitspowersanditscourtsto silenceitscritics.”® Herightly concludes.

Defamation is an impossible notion for democracy. ... A society
may or may not treat obscenity or contempt by publication as
legal offences without altering its basic nature. If, however, it
makes seditious libel an offence, it is not a free society, no matter
what its other characteristics.*

Owingtoitswell recognized incons stency with democratic principles, many democracies,
especidly in Common Law jurisdictions, including Canada, England, Austirdia, Indiaand
Kenya, haveeither repealed their sedition laws, or have simply ceased to apply them.*

3.2  Depth and Breadth: |s Sedition Overly Broad?

Pursuant to Article43 of the Ugandan Congtitution, alimitation of fundamenta freedoms
canonly bejustifiedif itinfringesupon other fundamenta rightsor on the publicinterest.
Inany case, and asearlier noted, that requirement isquaified by what MulengaJ. referred
to asthe"limitation upon thelimitation.” In other words, over and abovetherequirement
tofound alimitation on fundamental rightsupon legitimate and compelling legidative
objectives itiscritica that any such limitation doesnot unnecessarily diminishtheenjoyment
of theright inissue, aswell asinfringe upon other rights. According to theauthoritative
judgment in Obbo’s case, the standard to be met in ensuring that any limitation isnot
caught by the doctrine of overbreadthisoneof proximity (causdity) between theintended
objectiveand thepotentia effect of thelimitation.*

In Gooding v. W son,* the United States Supreme Court ruled that acriminal statute
proscribing speech suffersunconstitutional overbreadth when the standardsemployed to
convict createared and substantid risk of punishing congtitutionally protected conduct.®
Thecritical questionwould, asProfessor Ely articulately Sates, “ .. .therefore seemto be

* Kalvern, 1964 at 205.

6 1d.

7 Dlab, 2002, at 227. Also reproduced by Lawyer’s Rights Watch Canada at Lawyer’s Rights Watch Canada,
at http:/ /wwwlrwc.otg/news/news_rules4.php. Last visited on September 20, 2007.

* Obbo, supra., at 22.

9 [405] U.S. 518, 520 [1972].

*1d., at 520.
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whether the harm that the stateis seeking to avert isonethat growsout of thefact that the
defendant iscommunicating, and more particularly out of theway people can be expected
toreact to hismessage.”®* |n accord with these authorities, the Indian Supreme Court
decisionin Rangarajan v. Ram? isworth quoting in part:

Our commitment to freedom of expression demandsthat it cannot
be suppressed unlessthe situations created by allowing the freedom
are pressing and the community interest is endangered. The
anticipated danger should not be remote, conjectural or far
fetched. It should have proximate and direct nexus with the
expression. The expression should be intrinsically dangerous to
the public interest. In other words, the expression should be
inseparably locked up with the action contemplated like the
equivalent of a *spark in a powder keg'.>

TheUgandan law on Sedition would certainly fail this principle of congtitutionality. In
targeting theintention of the author of any communication and hisor her message, the
Sedition provision makesunfortunate assumptionsthat createareal and substantial risk
of punishing congtitutionally protected conduct, particularly inform of viewpoints. Inthe
first place, the provision seemsto assumeahomogeneity of theaudienceintermsof how
they interact and perceive any given communications. Secondly, the provisionaso seems
to be premised on therather unfortunate assumption that leaders must dwaysbehighly
regarded by the public. Tothecontrary, asaready stated, not only do studies*in cognitive
psychology and behavioral economicsindicatethat individua soperatewith significant,
persistent perceptual biases,”>* but it dso deservesreiterating the point that thetraditional,
conservativeview of the rel ationship between the governed and the governorshasno
placeinademocracy.

Itis, for instance, dangerously misleading for oneto assumethat the publicisreadily
willing to agreeto any viewpoints expressed by people who are believed/or known to
identify with particular politica ideologiesor parties. For example, it would befoolhardy
of anyoneto expect the supportersof theruling National Resistance Movement (NRM)
toreadily believe and takefor the truth any claims made by those who are known or
believed to belong to the different opposition parties. Inother words, evenif theintended
objectivefor the Sedition law wereto be accepted, which of course cannot be, thelaw
would still fail the condtitutionality principleof overdreadth for aslong it isincapable of

U Ely, 1975 at 1496-97

52 8. Rangarajan v. P. J. Ram, [1989] (2) SCR 204.
% 1d., at 226.

> Bambauer, 2006 supra., at 649.
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being gpplied or interpreted without unnecessarily implicating otherwise protected conduct
of expressing unfavorableviewpoints. Moreover, asdready noted, itisamost impossible
toimagine how credulousthe public would bein ademocratic dispensation to necessarily
believewhatever contemptuous communication they happento interact with. It would
therefore be dangerously mis eading to argue that once one makes any contemptuous
comment agai nst the person of the President, for instance, then the public takesall that
whichissaidfor thetruth.

InVirginiav. Black,*® the U.S. Supreme Court also dealt with theissue of viewpointsin
ademocratic dispensation. Initsruling, the court made it clear that under the First
Amendment, theU.S. Congtitution extendsitsprotection of gpeechtodl formsof viewpoints
by operation of “the bedrock principle’ that government may never censor speech smply
because of society’ sabhorrence of theideasexpressed.® In particular, asHartley rightly
observes, Black iscommendablefor reaffirming the speech protective principle“ that
even when speech can beregul ated becauseit createssubstantia evil such asintimidation,
the state may not suppress it merely because it has that tendency.”*” Applied to the
Ugandanlaw on Sedition, theforegoing analysisleadsto the conclusonthat thelaw lacks
alegitimatelegidativeobjective. Moreover, owingtoitsambiguity, Uganda slaw on Sedition
also extendsits pawsfar beyond whatever theintended | egid ative objective by being
capableof seeking to punish unfavorableviewpoints per se. Thelaw would thusmiserably
fail the proximity/causdity test.

3.3  The Question of Proportionality

An assessment of the effect or proportionality of any limitation on freedom of expression
must beundertakeninview of theeffect such limitation would haveonthe proper functioning
of themedia. Asacritical component of democratic governancewith arecognized roleof
criticizing thegovernment, among others, any measurestaken by thegovernment torestrict
themediamust beexercised with extremerestraint largely because of the power imbaance
characterigtic of thetwo. Indeed, asthe European Court of Human Rightsrightly ruledin
the caseof Surekand Ozdemir v. Turkey,* thegovernment must always* exerciserestraint
inresorting to criminal proceedings, particularly where other meansareavailablefor
replying to the unjustified attacksand criticismsof itsadversaries.”* Inthe same case,
where Turkey had sought to vindicatethe criminalization of publicationsabout terrorist

538 U.S. 343 (2003).

% 1d., at 359-360.

*" Hartley, supra., at 3-4 and 31.

%8 European Court of Human Rights, Nos 23927/94 and 24277/94, 8, July 1999.
* 1d., pata 60.
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organizations, including writingsthat undermined the* territoria integrity of the Republic
of Turkey or theindivisibleunity of thenation” asproportionate, the court further ruled
that the public had aright to beinformed of adifferent perspectiveonthepolitica Stuation
in south-east Turkey “irrespective of how unpaatablethat perspective may befor them.”®

To ensure proportionality in theregulation of fundamental freedoms, both clarity inthe
law and justifiable objectiveregulation areascritical astheeffect of the measureschosen
to ensure such limitation/regulation. Asaready noted, the court in R. v. Oakes®™, which
was cited with approval by the Supreme Court of Ugandain Obbo’s case, elaborately
articulated thetest for determination of, among others, the proportionality of alimitation
tofundamenta freedoms:

To establishthat a limit isreasonable and demonstrably justifiable
in a free and democratic society, two central criteria must be
satisfied. First, the objective, ... Second... the party invoking [the
limitation] must show that the means chosen are reasonable and
demonstrably justified. This involves “ a form of proportionality
test”: .. There are, three important components of the
proportionality test. First, the measures adopted must be carefully
designed to achieve the objective in question. They must not be
arbitrary, unfair or based on irrational considerations. In short,
they must be rationally connected to the objective. Second, the
means, even if rationally connected to the objective in this first
sense, should impair “ aslittleaspossible” theright or freedomin
question.... Third, there must be a proportionality between the
effects of the measures which are responsible for limiting the
Charter right or freedom, and the objective which has been
identified as of “ sufficient importance.®.

InUganda, therearequiteanumber of dternativeremediesfor protection of thereputation
of publicfigures, whichinclude suitsin defamation and libel. However, the Ugandan
government continuesto invoke the seditiouslaw in dealing with unfavorable comments
or publicationsby themedia. Only two yearsago, Andrew Mwenda, alocal journalist
working with the Monitor Newspaper, was charged with Sedition for alleging that
Sudanese Vice President Dr. John Garang' s death was caused by Uganda snegligence.

“1d., para 61.
111986] 1 S.C.R 103
©1d.
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Besdesthelack of restraint ininvoking crimina measuresfor theregulation of freedom of
expressionin Uganda, the Sedition law also miserably fail sthe Oake'sstandard. Tobegin
with, thereisactualy no known objectivewith sufficient importanceto judtify thelimitation
of freedom expression that underliesthe law on Sedition. Secondly, the provisionon
Saditionistoovaguetowarrant anexaminationof “minima imparment” principle. Spesking
to the characteristic vagueness on the law of Sedition, the Supreme Court of Canada
articulately observed: “asisfrequently mentionedintheauthorities, probably no crimehas
been | eft in such vagueness of definition asthat with whichweare here concerned.”® The
useof such subjectivetermsas’ hatred,” ‘ contempt,” * discontent,” ‘feelingsof ill-will and
disaffection,” without any definition, rendersthelaw on Sedition too vague. Coupledwith
thechilling effect of crimina prosecution and pendties, thelaw on Seditionisthusextremely
disproportionate.

34 Selectiveness and Discrimination

Equal liberty of expression, asearlier noted, isacore principle of freedom of expresson.
Becausethevalue or truthfulness of any speech cannot be ascertained in advance of it
being expressed, the principlethat all speech beaccorded equal force at law doesmake
perfect sense. Itis, among others, against thisbackground that any measuresthat might
chill theexercise of freedom of expressionisconsidered in much thesamelight asthose
that seek to ensure prior restraint of expression.®

Having noted the dangersof criminalizing certain formsof speech ontheright tofreedom
of expression, it isequally important to examine whether any such measuresare non-
selective or biased. In RA.V. v. City of & Paul,%® an ordinance that banned certain
symbolic conduct, including cross-burning, when done with the knowledge that such
conduct would “ arouse anger, alarm or resentment in otherson the basis of race, color,
creed, religion or gender, wasfound to bein violation of the principle of equal liberty of
expression and thus declared uncongtitutional . According tothe U.S. Supreme Court,
the ordinance was unconstitutional becauseit targeted only individual swho “ provoke
violence by meansof speech that conveysideas specifically disapproved of inlaw but not
“thosewho wish to usefighting wordsin connection with other ideas—to expresshodility,
for exampleonthebasisof paliticd affiliation, union membership, or homosexuality” .8

3 Boncher v. The King [1951] SCR 265 at 294.

 See The Observer and Guardian v. United Kingdom (Spycatcher case) 26 November 1991, 14 EHRR 153 para
60 where the court noted that “the dangers inherent in prior consent are such that they call for the most
careful scrutiny on the part of the Court.”

%505 U.S. 377.

% 1d., at 380.

1d., at 391.
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A similar but different argument can be sustained against the provision on Seditioninthe
UgandaPenal CodeAct. Inseekingto protect only the government officerswho are
ether part of the Judiciary, Parliament or the Executive, the provision appearstoview the
government from aperspectivethat runscontrary to ademocratic dispensation. Notably
missing from theambit of theimmunity from adversecriticismunder Uganda sprovision
on Sedition aretheleaders of the opposition, who equally play asignificantroleina
democratic system. It followsthereforethat only membersof the opposition and their
sympathizersarethe onesbound to bevictimized by thelaw on Sedition, asthey arethe
onesmost likely to engagein adversecriticism of thosein power. Onthe contrary, the
membersof theruling party together with itssympathi zerswould hardly be affected by the
sameprovision of thelaw if they choseto engagein adverse, contemptuous criticism of
the members/leaders of the opposition. No wonder then that the law on Sedition has
actually earned itsalf the notoriousreputation of being regarded asaready political tool of
theruling party for the purposes of oppressing the opposition. Against the background
provided, itisnow possibleto turnto our case-studies, viz., the Vagina Monologuesand
thedemongtration against the attempted giving away of MabiraForest.

V. TWO CASE STUDIESON FREE EXPRESSION IN UGANDA:
THEVAGINAMONOLOGUESAND THEMABIRA FOREST DEMONSTRATION

Whereastheforegoing discussion onthe Sedition law in Ugandaservestoillustrate the
chdlengesposed by pre-exiging legd provisonstolegd reform effortsthoughwith specific
regard to medialaw, thissection seeksto addressarel ated but different type of challenge:
theneed for new legal rulesto addressemerging challenges. Thewave of technological
Innovationsin communication and information, together with thetransformation of ol der
technol ogies, which together have generated afunctioning global infrastructure, has
engendered complex cultura interactionswith boundlesslegal chalenges. Pornography
and nudedancing, for instance, though hardly new developmentsinwestern cultures, are
posing seriouslega chalengesto thedeve oping worldwhoselegd sysemsaretraditionaly
moreconsarvative. Likewise, thewaveof economicliberalization that swept thedeve oping
worldinthe early nineties under the auspices of the IMF and World Bank Structural
Adjustment Program policieshasledtoincreased direct foreign investment which, inturn,
has socialy atered the demographic figures between thelocalsand foreigners. Inthe
result, racid tensionswhichwere perhgpshitherto at insignificant levelsareonly boundto
emergeandincrease asisthe casein economieswith significant cultura diversity suchas
the United States of America, Canada, the United Kingdom, and thelike. Indealing with
these new challenges, aswill shortly be demonstrated, the need for some action with
respect to thelaw regarding freedom of express on, whether intheform of further regulation,
deregulation, or agenera review, cannot be overemphasized.
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Indeed, only two years ago, Uganda's commitment to the promotion of freedom of
express on was serioudy tested when somewomen activists attempted to Sagethe Virgina
Monologues, aplay that portrayswomen suffering but which wasalso said to glorify
leshianism and homosexuality. Not long after the banning of the staging of theplay inits
origina form by theMediaCouncil, yet another chalenging test to Uganda scommitment
tofreedom of expression presented itself. Inwhat hassinceearneditself thetag“Mabira
Demo,” environmentalistsmobilized amassive demongtration on Kampa astregtsagainst
theintended sale of Mabiraforest to Sugar Corporation of UgandaLtd (SCOUL). The
company isco-owned by thegovernment and the Methafamily who weremeant to destroy
it and usetheland for sugar cane cultivation. Sufficeto notethat the Methafamily isof
Indian origin. Althoughthe Mabiraissuehasnot received significant academic attention
with respect toitslink to freedom of expression, this part of theworking paper examines
whether someof the seemingly racialy motivated hate speech expressed during the demo
waswithinthe acceptableformsof freeexpression. Inthesame connection, thediscussion
seeks to examine whether the ban of the Vagina Monol ogues by the Media Council
could have been justifiable under any acceptablelimitationsto thefreedom of expression.

4.1  The Vagina Monologues

According toApollo Makubuya, theMediaCouncil wasjustified in banning the staging of
theplay becauseitsmessage was offensiveto Uganda spublicinterest:

| formthe considered view that the decision of the Media Council
in asking the organizers to expunge offending material
[particularly on lesbianism, prostitution, obscenity] was proper
and lawful with the provisions of Article 43 (1) of the Constitution
and the Press and Journalists Act. | consider the offending parts
to fall within the acceptable legal exceptions of freedom of
expression. Thisisessentially because every society hasa threshold
or a bottom line of acceptable standard/behaviour, values or
morals.®

Makubuyacouldwell beright in hisabove-expressed view —especidly inview of thefact
that every country determinesfor itsalf the parametersof itspublic policy. Regrettably, his
analysisfailsto provide any guidance asto how such alleged threshold ought to be
determined. As noted in the previous parts of this paper, there are fairly well settled
principlesfor the determination of the condtitutiondity of any limitation on any fundamenta
rightinafreeand democratic society. Themerefact that “ every society hasathreshold or
bottom line of acceptabl e standard/behaviour, valuesor moras’ cannot per sewarrant

% Makubuya, 2005 at 170.
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thelimitation of fundamenta freedomsunder Article43 (1) of the Ugandan Congtitution.

The extent to which Makubuyawould like usto allow intrusive regul ation of freedom of
expressoninthepromotion of nationd public policy/mordity invitesanumber of questions.
For instance, can mere speech, however abhorrent it may be, be the subject of a
condtitutiond limitation? Or, differently put, asCounsd Cleary commenced hissubmissons
inRA.V. v. City of &. Paul: towhat degree does abhorrence of anything justify banning
freeexpressiononit?®

To be precise, the argument that the staging of the Vagina Monol ogues posed athreat to
Uganda spublic policy/morality certainly fail sto recognizethe compel ling proposition
aready noted herein abovethat human beingsoperatewith sgnificant, persistent perceptua
biasesthat skew their interaction with information. In other words, it would be quite
speculative to conclude that the mere granting of free expression on any ‘ abhorrent
matters —beit lesbianism or homosexuaity—would necessarily promote such abhorrent
practice. Inany case, asProfessor Jjuuko rightly observes, the MediaCouncil’sfinding
that the glorification and promotion of prostitution and leshianismwould be contrary to
Uganda slaw isnot only wrong but aso largely speculative. Thus, he states:

the Media Council findsthat the content promotes acts and ideas
that offend Uganda’s policies and laws, without stating precisely
what these “policies and laws’ are and without demonstrating
how the play actually promotesthese actsand ideas. The Council
also mentionsin the same breadth “ cultural values’ and “ public
morality.” It also mentionsthe*” glorification” and “ promotion”

of prostitution and lesbianism which is contrary to the laws of
Uganda. It is not clear whether it is the glorification and
promotion of these activities that are contrary to the laws, or
prostitution and lesbianism which are.”

The claimthat the granting of free expression on proscribed mattersislikely to produce
socially counterproductiveresultsisadangerousinvitation to unjustifiableintrusion on
freedom of expression. Suppose, for that matter, alaw proscribing any debate on polygamy
inthe United Kingdom because polygamy isoutlawed in that country. It would bea
formidable stretching of themind toimaginethat the reason polygamy isnot practicedin
the UK ismainly because peopledo not know much about it? Or imaginealaw proscribing
any speech onterrorismin the United States because of the passionate resentment of the
phenomenon by A mericans asaconsequence of the 9/11 attacks.

% See Transctipt of Oral Argument, R.A.V. (No. 90-7675), 1991 WL 636263, at p.3. Also cited in Hartley,
at 1.
7 Jjuuko, 2005 at 174. Emphasis added. Also see the ruling reproduced at 161 — 164.
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Proscription of freeexpress on, asopposed to conduct, on any matters, however abhorrent,
cannot be consistent with the values of afree and democratic society largely because so
todowould likely havethe effect of influencing public debate. The principle of equal
liberty of speech, which precludesgovernment from attempting to influence public debate
onthebasisof thepresumed“ socid utility of speech”™, requiresthat al speech, whether
favorable or not, abhorrent or popular, ought to betreated alike. Whatever the public
policy or morality of Uganda, the Media Council needed to draw anexus between the
staging of the play and thelikelihood of infringing the policy or morasinissue. Absent of
ademondtration of proximity between the staging of the play and theinfringement of such
values, the conduct of the Media Council can only be described as arbitrary and
condiitutionally unjudtifigble.

Thefact that the M ediaCouncil would do such anincompetent job rai sesquestions about
thevery justificationfor itsestablishment. Section 9 of the Pressand Journalist Act, which
providesfor thefunctionsof theMediaCouncil statesasfollows:

Thefunctionsof the Council shall be:
€) to regulate the conduct of and promote good ethical standards
anddisciplineof journdigts;
(b) to arbitrate disputes between
i) the public and themedia; and
ii) the state and themedia
(© to exercisedisciplinary control over journalists, editorsand
publishers;
(d) to promote, generdly, theflow of information;
(e to censor films, video tapes, plays, and other rel ated apparatuses
for public consumption; and
)] to exercise any function that may be authorized or required by
any law.
The second clauseto the section, which grantsthe powersto ban, states:
“In carrying out itsfunctionsunder subsection 1 (e) the Council may refuseafilm, video
tape or apparatusto be shown, exhibited or acted for public consumption”

Thefunctionsof theMediaCouncil, asnoted above, do not raise asmuch controversy as
thenature of theentity itsalf. Theissueisnot redly whether themediashould beregulated
or not. Theissue, however, ishow such regulation ought to be conducted. Morespecifically
thenature of the UgandaMedia Council, for being an establishment of parliament, raises
aquestion asto whether the mediashould regul ateitself or be subjected to regulation by

"I Hartley, supra., at 14.
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another entity established by the government (Parliament). The problem with thenotion
of governmental regulation of themedia, as Jjuuko instructively notes, isthat “ It tendsto
represent the authoritarian normative theory on mediaperformance; it certainly rejects
the social responsibility theory that entails self-regulation of themedia.” "2 Indeed, as
examplesfrom other democraciessuggest, mediaregulationislargely recognized asan
exclusiveresponsibility of themediaitsalf in the exercise of itsright to self-regulation.
Only about ayear ago, the parliament of Swaziland successfully rejected government
attemptsto establishamediacouncil for theregulation of that country’smedia. Inareport
to attemptsby the respons bleministry to establish agovernment controlled mediacouncil,
the Portfolio Committee of the Public Serviceand Information Ministry warned theministry
against piloting such alaw. Itsreport was aptly summed up: “Initsreport to Parliament
submitted on 19 July, the committeefelt that despitethe 10-year delay in setting up the
MCC, the media should still be allowed to establish the MCC on their own without
government’ sthreatsor interference, asper the recently adopted government mediapolicy
and the country’scongtitution.” ™

4.2  Hate Speech and the Mabira Forest Demonstration

A demondration that started peacefully soon erupted into running fightsand confrontations
between Police and demonstrators, and led to theloss of somelives. Most peoplewho
witnessed or read about the demonstration in the papers are likely to only recall the
deathsthat occurred, thetargeting of Indiansby thedemongtrators, theclosing of Indian
shops and the arrest of some of the prominent mobilizers who included members of
parliament. Critical but unlikely to berecalled wasthe nature of communication (the
posters especially) which were shown alongside the stories. Wordssuch as“Do you
want ancther Amin?” and“ Aminwasright!” will ringapoignant bell. Incastingthemsdaves
as such, several among the demonstrators showed that they had directed their anger
against Ugandansof Indian originfor theunrelenting desireby SCOUL (whichisIndian
owned) to take and destroy MabiraForest for the sole purpose of sugar canefarming.

A number of the expressions made during the now infamous MabiraDemo call for close
condtitutiondity scrutiny. Thequestionto beasked is. would theexpress onsmade against

7 Jjuuko, supra., at 180. See accompanying text to footnote 14.

7 International Freedom of Expression Exchange, “Patliament Rejects Government Move to Impose
Media Regulation”. July 27, 2006. Accessed at: http:/ /wwwifex.org/fr/content/view/full/75952. Last
accessed on Sept. 24, 2007. Other jutisdictions have equally rejected notions of government interference/
involvement in media regulation in favour of self-regulation by the media itself. Examples include

Tanzania, Zambia and Costa Rica. See Jjuuko op.cit.
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the Indian community of Uganda such as“ Mehtado you want another Amin” 74, and
“ Asansshould go” ™ congtitute proscribabl e hate speech? The question isof importance
both with respect to the domestic situation, but a so on account of theheightened sengitivity
of theInternational Community to thisquestionin light of thegenocidein Rwandaand the
role of Radio Television Libredes Milles Collines(RTLM). Indeed, the International
Criminal Tribunal in the case of The Prosecutor v. Nahimana et al (2003) ruled that
speech promoting ethnic hatred falls beyond protected speech and constitutesacrime
againgt humanity of persecution.

Hate speech, as Orentlicher definesit, “connotes speech that incitesitsaudiencetoracia
discrimination or hatred, evenwhen it doesnot entail incitement to violence.” ®According
to ICTR's Trial Chamber’s judgment in Nahimana, “[Hate Speech] creates alesser
statusnot only inthe eyesof the group membersthemsalvesbut sointhe eyesof others
who perceiveand treat them aslessthan human. Thedenigration of personsonthebasis
of their ethnicidentity or other group membershipinand of itself, aswell asinitsother
consequences, can beanirreversibleharm.” Hate speech, according to Nahimana, isnot
dangerousinthesenseof inciting violence, but by virtueof itsimpact onthevictims.

... the crime of persecution isdefined also in terms of impact. Itis
not a provocation to cause harm. It isitself the harm. Accordingly,
there need not be a call to actionin communicationsthat constitute
persecution. For the same reason, there need be no link between
per secution and acts of violence.”

Thehigtory of Indiansin Ugandasuffered amost unfortunateturn during theAminregime
whenthey wereruthlesdy expelled from the country. In being targeted asindians, Asians
of Indian origin suffered extreme discrimination. With the overthrow of Amin, the
government of Ugandatook remedial measures which, among others, included the
enactment of alaw that provided for their right to return, compensation for property lost,
and repossession of the existing properties.” Against that background, onewonders
whether the utterance of threatsremini scent of the suffering when they werediscriminated
against, would not amount to proscribabl e hate speech.

7 See The Daily Monitot, Friday April 13,2007 at p. 3.

7> See The New Vision, Friday April 13,2007 at p. 2.

S Orentlicher, at http://wwwwcl.american.edu/hrbrief/13/hate_speech.pdfrrd=1. Last accessed on
September 20, 2007.

" Nahimana, ICTR-99-52-t at J. 1072. Also cited in Orentlicher, ibid. 3. However, it must be noted that for
the ctime against humanity of petrsecution to apply, the general social context/environment must be
taken into account. The more volatile the social context is, the more likely hate speech will be viewed as a
crime against humanity of persecution.

® The Exproptiated Properties Act, Cap 87.
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TheUgandaPena CodeAct providesno clear provisionfor what would amount to hate
speech in other jurisdictions. The closest to hate-speech proscription provisioninthe
UgandaPena Codeisthe offense of sectarianism, but it cannot suffice. The offence of
Sectarianismiscommitted when aperson prints, publishes, makesor uttersany statement
or doesany act whichislikely to: a) degrade, revile, or exposeto hatred or contempt; b)
cregtedienation or despondency of; ¢) raisediscontent or disaffection among; d) promote,
inany other way, feelingsof ill will or hostility among or against, any group or body of
personson account of religion, tribeor ethnic or regional origin. To beginwith, thesection
istoo broad to withstand aconstitutional ity scrutiny with particular respect totheprinciple
of proportiondity. Suchterminology as“ill will”, “ discontent”, “ disaffection”,, and“ contempt”
aretoo broad, vague and, indeed, flimsy to justify the limitation of afundamental right.
Secondly, the section recognizesonly alimited range of categoriesof identifiablegroups,
which, for instance, excludesrace, nationality et cetra.

Inthe United States, wherethe debate on hate speech has been common since theend of
thedavetrade, thejurisprudence on the matter isquiteextensive. InVirginiav. Black,”
wherethe court considered the constitutionality of the act of cross-burning, aform of
expression historically associated with hatred against black people by sections of the
whiterace, the U.S. Supreme Court reasoned that not all acts of cross-burning were
uncongtitutiona, Snceto do sowould betoo broad andin violation of theequdity principle.
In rg ecting the argument advanced by the State of Virginiathat crossburning can have
but oneintent—theintent to intimidate, the court noted that crossburning issometimes
engaged inwith other intentions such asthe communication of anideol ogy, though an
ideology of hate. Even upon the conclusion that cross-burningisasymbol of hate, the
court carefully proceededto rulethat only whenitisengaged inwiththeintent tointimidate
shouldit be proscribed. Onwhat amountsto that intent, the court noted:

(Hntimidation in the constitutionally proscribable sense of theword
is a type of true threat requiring proof that the speaker means to
communicate a serious expression of an intent to commit an act
of unlawful violence to a particular individual or group of
individual s.&°

7 [2003] 538 U.S. 343.
% 1d., at 359-60.
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Viewed differently, asHartley rightly notes, Black iscommendable “for itsimplicit
reaffirmation of the speech-protective principle that even when speech can beregul ated
becauseit createsasubstantial evil such asintimidation, the state may not suppressit
merely becauseit hasthat tendency.”8! Indefenceof itsselective proscription of particular
formsof cross-burning, the court hastened to add that that particul ar expression was
singled out because of itshistorically established recognition as*aparticularly virulent
formof intimidation” .

In Canada, section 319 (1) of the Criminal Code providesfor incitement to hatred. The
offence is committed when one incites hatred against any identifiable group by
communicating statementsin any public place, wheresuchincitement islikely toleadtoa
breach of the peace, or (2) where one, by communicating Statements, other thanin private
conversation, willfully promoteshatred against any identifiablegroup. Asexplained by the
Canadian Supreme Court in Mugesera v. Canada (Minister of Citizenship and
Immigration),® the section createstwo distinct offences: “Under subsection (1), the
offenceiscommitted if such hatred isincited by communication, in apublic place, of
statementslikely to lead to the breach of peace.”# On the other hand, the second offence
under subsection (2) iscommitted only by willfully promoting hatred againgt anidentifiable
group through the communication of statementsother thanin private conversation.

Applied tothe M abiraforest demongtration expressions, onewonderswhether, especially
inlight of thea ready-noted unfortunate history of the peopleof Indianextractionin Uganda,
such expressionsdid not offend the congtitutiondity principlesof freeexpressoninafree
and democratic society. Whereasit is not within the scope of this paper to makefree
expression determination in respect of the Mabiraforest demonstration, it will sufficeto
contend that theimmediately foregoing exposition makesacompel ling casefor areview
of themedialawsof Ugandaespecidly inthewave of theblossoming of themediaindustry.

4.3 A Casefor New Regulations on Freedom of Expression

Theforegoing analysis hasfocused principally on threeissues affecting freedom of
expressionin Uganda. First, thearchaic provisionsin our statute booksthat continueto
defy and retard the democrati zation processin the country, an example of whichisthe
Sedition law; second, asevidenced through theanaysisof the performance of theMedia
Council, the weaknesses of the regul atory mechanisms employed in the regulation

81 Hattley, supra., at 4.
® [2003] 538 U.S. 363.
8312005] 2 S.C.R. 100.
#1d., para. 100.
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of themedia; and, third, asexamined through the analysis on the M abirademo and the
Vagina Monol ogues, the new and emerging challengesfuelled by globalizationwhich call
for corresponding new prescriptions. Whereascomprehens ve purging of thestatute books
could redressthefirst challenge, revision of therelevant lawswith aview to providing
prescriptionsfor thenew social challengeswill beinstrumental in redressing the second
andthird chalenges. Most of dl, ampleregard to the Constitution, must form thebasdline
principlein themeaningful transformation of thelega regimeon freedom of expression.

V. CONCLUSION

Theroleof freedom of freedom of expression to the democratizati on process cannot be
overemphasized. For fledgling democracies, the challengesremain high, astheprinciples
that govern the proper regulation of theright to freedom of expression are subtleand ever
difficult toexhaust. In Uganda, wherethe provisonsof the Congtitution and thelegidative
provisionsaffecting freedom of expression remainintension, attainment of areasonable
standard of enjoyment of therightinissueissomedistancefrom redization. Themeasure
of thetrue enjoyment of freedom of expression isnot the number of mediahousesina
given country, but the existence of an enabling legal regime and an appropriatepolitical
climatefor freeexpression.

Moreover, whilethe campaign for theincreased deregul ation of theright to freedom of
expression ought to continue unimpeded, note hasto betaken that sight of acceptable
limitationsfor the proper functioning of society ought not belost. Whilethebanning of the
staging of the Vagina Monologuesreminds us of how far we are prepared to embrace
truefreedom of express on, which should not bemistaken with the promotion of favorable
views, theexpressionstargeted a the | ndian community that weremadeduringtheMabira
Demo should awaken usto thelurking dangers of unbounded freedom of expression.

28



Freedom of Expression in Uganda

REFERENCES

Bambauer, E. Derek, (2006) “ Shopping Badly: Cognitive Biases, Communications, and the Fallacy of
theMarket Place of Ideas’ 77 Univ. Col. L. R.

Barendt, Eric, (2007) “ Freedom of Speech”, 2™ Edn. Oxford University Press.

Dlab, Dogma, (2002) “Canadian Lawyers defend the Independence of the Bar in Malaysia’, The
Advocate, Vol. 60, Part 2.

Dubick, Keith, (2001) “ The Theoretical Foundationsfor Protecting Freedom of Expression” Journal
of Constitutional Law, Vol. 13.

Ely, John Jart, (1975) “ Flag Desecration: A Case Study in the Roles of Categorization and Balancing
of First Amendment Analysis’ 88 Harv. L. R.

Emerson, T. . (1963) “ Toward aGeneral Theory of the First Amendment” 72 YaleL.J.

Hartley, C. Rogers (2004) “ Cross Burning — Hate Speech as Free Speech: A Comment on Virginiav.
Black” 54 Cath. U. L. Rev.

Jjuuko, F.W. (2005) “ToBan or Notto Ban” A Critique of the MediaCouncil Ruling” 11 EAJPHR.

Kalvern, Harry (1964) “TheYork TimesCase: A Note onthe Central Meaning of the First Amendment”
The Supreme Court Rev.

Kargt, L. Kenneth, (1975) “Equality asaCentra Principleinthe First Amendment” 43U. CHI.L.R.

Makubuya, Apollo (2005) “The ‘Vagina Monologues Saga and Free Expression in Uganda’ 11
EAJPHR.

Onorato, J. David (1986) “ A Press Freedom for the Worst of Times’” Georgtown L.J.
Orentlicher, F. Diane “Criminalizing Hate Speech: A Comment on the ICTR’s Judgement in the

Prosecutor v. Nahimana, et al.” at http://www.wcl.american.edu/hrbrief/13/hate _speech.pdf?rd=1.
L ast accessed on September 20, 2007.

Stewart (1975) “Or of the Press’ 26 HastingsL.J.

Twinomugisha-Shokoro, B.K., (1998) “How FreeistheMediain Uganda?’ EJPHR, Vol. 4:2.

29



10.

11.

12.

13.

14.

15.

16.

17.

18.

HURIPEC WORKING PAPER SERIES

Ronald Naluwairo, The Trials and Tribulations of Rtd. Col. Dr. Kizza Besigye
& 22 Others: A Critical Evaluation of the Role of the General Court Martial
in the Administration of Justice in Uganda [October, 2006].

Isaac Bakayana, From Protection to Violation? Analyzing the Right to a Speedy
Trial at the Uganda Human Rights Commision [November, 2006].

J. Oloka-Onyango, The Problematique of Economic, Social and Cultural Rights
in Globalized Uganda: A Conceptual Review [March, 2007].

John-Jean Barya, Freedom of Association and Uganda’s New Labour Laws:

A Critical Analysis of Workers’ Organizational Rights [April, 2007].

Ben Twinomugisha, Protection of the Right to Health Care of Women Living
with HIV/AIDS (WLA) in Uganda: The Case of Mbarara Hospital [April, 2007].

Henry Onoria, Guaranteeing the Right to Adequate Housing and Shelter in
Uganda: The Case of Women and People with Disabilities (PWDs) [May, 2007].

Sam B. Tindifa, Land Rights and Peace-Building In Gulu District, Northern Uganda:
Towards An Holistic Approach [May, 2007].

F.W. Juuko & Constance Kabonesa, Universal Primary Education (U.P.E) in
Contemporary Uganda: Right or Privilege? [May, 2007].

Godber Tumushabe, Food, Nutrition and Sustenance Rights: A Case Study of
Teso Sub-Region [June, 2007].

Phiona Muhwezi Mpanga, Plenty of Water, but Scarcity Still Persists:
Surveying the Status of the Right to Water in Uganda [June, 2007].

Kabann Kabananukye & Dorothy Kwagala, Culture, Minorities and Linguistic
Rights in Uganda: The Case of The Batwa and The Ik [June, 2007].
J. Oloka-Onyango, Decentralization Without Human Rights?

Local Governance and Access to Justice in Post-Movement Uganda [June, 2007].

Laura Nyirinkindi, Economic and Social Rights, Service Delivery and Local
Government in Uganda [July, 2007].

Benson Tusasirwe, Enforcing Civil and Political Rights in a Decentralized System
of Governance [July, 2007].

Nakayi Rose, Decentralisation and the Situation of Selected Ethnic and Racial
Minorities: A Human Rights Audit [July, 2007].

Monica Twesiime Kirya, Decentralisation and Human Rights in Uganda:
Best Practices For Local Councils [July, 2007]

Ronald Naluwairo & Isaac Bakayana, Buganda’s Quest for Federo and The
Right to Self-Determination: A Reassessment [August, 2007]

Henry Odimbe Ojambo, Reflections on Freedom of Expression in Uganda’s
Fledgling Democracy: Sedition, “Pornography” and Hate Speech. [February, 2008]



